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new enterprise agreements, and where practicable impose a similar requirement 
upon their subcontractors. The requirement applies to every enterprise agreement 
made by the employer – not just the agreements which cover the work carried out 
for the Government.

During the development of the Fair Work legislation, employers were deeply 
concerned with the potential for compulsory arbitration to be expanded either 
when enterprise agreements are being negotiated or under dispute settling 
clauses of agreements which have been made. Ai Group is strongly opposed to 
compulsory arbitration because it is antithetical to enterprise bargaining which is 
fundamental to productivity growth. If arbitration is readily available to any party 
there is less incentive to search for a solution which is acceptable to all parties. The 
easy access to arbitration may also encourage unions to pursue highly speculative 
claims and could lead to the flow-on of arbitrated outcomes across numerous 
workplaces and even industries. Further, the compulsory arbitration of a dispute 
under an enterprise agreement could have the effect of substantively changing the 
entitlements and obligations under the agreement. Where this occurs against the 
will of one of the parties, it remains an agreement in name only. 

“Permitted matters” in agreements

The Act provides that enterprise agreements may be made about “permitted 
matters”. The permitted matters are:

1	 Matters pertaining to the relationship between an employer and 
the employees who will be covered by the agreement;

2	 Matters pertaining to the relationship between the employer 
and the union/s that will be covered by the agreement;

3	 Deductions from wages for any purpose authorised by an 
employee who will be covered by the agreement; and

4	 How the agreement will operate

In paragraph 660 to 681 of the Explanatory Memorandum which accompanied the 
Fair Work Bill, relevant case law is discussed and examples are listed of the types of 
matters that are intended to be permitted matters.

There have been at least three Full Bench FWA decisions which have looked in 
detail at the concept of “permitted matters”, particularly as this concept relates to 
union claims for agreement clauses which restrict the engagement of contractors.

In a Full Bench decision handed down on 12 October 2009 relating to Australian 
Postal Corporation9, FWA decided that the CEPU was not “genuinely trying to 
reach agreement” because it was pursuing a claim in relation to contractors which 

9    Australian Postal Corporation v CEPU [2009] FWAFB 599, SDP Acton, DP Hamilton and C Blair, 12 October 2009.
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was not a “permitted matter”. The union was pursuing an agreement provision 
which would require Australia Post to advertise every position internally and to only 
contract out a position if it was not wanted by an Australia Post employee.

The Full Bench decided that the substantive terms of an enterprise agreement must 
be about “permitted matters” and that:

“[44] …..an applicant for a protected action ballot order pursuing 
a claim as a substantive term of a proposed enterprise agreement 
which is not about a permitted matter is not genuinely trying to reach 
agreement with the employer of the employees to be balloted”.

In a later appeal decision concerning a modified clause which the CEPU pursued 
in its negotiations with Australia Post, a different Full Bench of FWA held that the 
key issue in deciding whether a union is genuinely trying to reach agreement is 
whether the union reasonably believes that it is only pursuing claims which are 
about “permitted matters”. The Full Bench said:

“[48]…….To suggest that the time at which a union can commence 
to genuinely try to reach an agreement with an employer is the time 
at which it makes a claim that in Fair Work Australia’s view does not 
contain prohibited content is to inject an unwarranted degree of 
artificiality and technicality into what is intended to be “a fair, simple 
and democratic process to allow a bargaining representative to 
determine whether employees wish to engage in particular protected 
industrial action for a proposed enterprise agreement.”10

However, in this second Australia Post decision, the Full Bench expressed a similar 
view to the Bench in the first Australia Post decision. That is, if a party is pursuing a 
clause which is clearly not a permitted matter then it cannot reasonably believe that 
the clause is permitted. The Full Bench in the second Australia Post decision said:

“[60] It is self-evident that if a union is proposing an agreement 
containing clearly non-pertaining clauses it cannot be genuinely trying 
to reach an agreement that may be approved by Fair Work Australia 
under section 186 of the FW Act. Section 409(1) could not be called 
in aid because it could not be said that a union advancing such claims 
reasonably believed that they were only about permitted matters.11” 

In a further appeal case, Ai Group intervened and argued that a decision of Senior 
Deputy President Hamberger12 should be overturned. Hamberger SDP had held that 
an enterprise agreement clause requiring all contractors and labour hire providers 

10    [2010] FWAFB 344, SDP Kaufmann, DP Ives and C Lewin, 20 January 2010, Para [48]. 

11    See also Australian Postal Corporation v CEPU, [2009] FWAFB 599, Acton SDP, Hamilton DP and Blair C, 12 October 2009, at paragraph [62].

12    [2010] FWA 2850.
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used by Airport Fuel Services (a Caltex operation) to have an enterprise agreement 
with the TWU, could be the subject of protected industrial action. 

Prior to the enactment of the reforms arising from the Royal Commission into the 
Building and Construction Industry, enterprise agreement clauses which prevented 
contractors and labour hire providers being engaged unless they had an enterprise 
agreement with the relevant union were widespread in the construction industry. 
The clause which the TWU was pursuing in its negotiations with Airport Fuel 
Services was similar to these clauses. Such clauses were identified by the Royal 
Commission as a significant problem that needed to be addressed. 

Enterprise agreements with clauses requiring that contractors and labour hire 
providers have an enterprise agreement with the relevant union are a thing of the 
past. Ai Group argued that it would be extremely unfortunate and damaging if 
Hamberger SDP’s decision led to such clauses becoming widespread.

In overturning Hamberger SDP’s decision13, the Full Bench issued the following 
summary of various principles relating to the concept of permitted matters and 
union claims relating to contractors:

“[22] In summary, from the legislation, the jurisprudence and the 
Explanatory Memorandum to the Fair Work Bill 2008 it can be 
concluded that: 

•	 “Permitted matters” are “matters pertaining to the relationship 
between an employer that will be covered by the (enterprise) 
agreement and that employer’s employees who will be covered 
by the agreement”, “matters pertaining to the relationship 
between the employer … and the employee organisation … 
that will be covered by the agreement”, matters concerning 
employee authorised deductions from wages and matters 
concerning how the agreement will operate.

•	 It is intended that terms relating to conditions or requirements 
about employing casual employees or engaging labour hire 
or contractors, which sufficiently relate to employees’ job 
security such as a term which provided that contractors 
must not be engaged on terms and conditions that would 
undercut the enterprise agreement, would be within the 
scope of permitted matters which are matters pertaining to 
the employment relationship.

•	 It is not intended that “terms that would contain a general 
prohibition on the employer engaging labour hire employees 

13    [2010] FWAFB 4457.
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or contractors” or “terms that would require an employer 
to engage or not engage particular clients, customers or 
suppliers who had agreed to commit to certain employment, 
environmental or ethical standards (unless, e.g., such a terms 
[sic] was directly related to employees’ health and safety)” 
would be within the scope of permitted matters which are 
matters pertaining to the employment relationship. 

•	 Terms restricting or qualifying the employer’s right to use 
independent contractors are not matters pertaining to the 
employment relationship. 

•	 For a term to be about matters pertaining to the relationship 
between the employer and the employee organisation that 
will be covered by the agreement, the term needs to relate 
to the employee organisation’s legitimate role in representing 
the employees to be covered by the agreement. 

•	 A bargaining representative or party proposing that an 
agreement contain a non-permitted matter as a substantive 
term cannot be genuinely trying to reach an agreement under 
the FW Act. 

•	 Leaving aside cases in which it is clear on any reasonable view 
that claims being advanced involve non-permitted matters, it 
is conceivable that a bargaining representative or a party may 
be “genuinely trying” to reach an agreement even though, as 
a matter of ultimate conclusion, the claims it is advancing do 
contain non-permitted matters. In cases where doubt exists, it is 
open to a bargaining representative or a party to make it clear 
that it is not pursuing claims containing non-permitted matters. 

•	 The requirement that an applicant for a protected action ballot 
order “is”, as opposed to “has been”, genuinely trying to reach 
an agreement is expressed by reference to the time of the 
making and determining of the application for the order.”

Unlawful terms in agreements

On 11 June 2010, a Full Bench of FWA handed down its decision14 in respect of an 
Ai Group appeal against the decision of Commissioner Ryan15 in the Dunlop Foams case. 
The Full Bench overturned the decision.

14    [2010] FWAFB 4337.

15    [2010] FWAA 1401.
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In the appeal proceedings Ai Group argued that Commissioner Ryan was wrong 
to characterise a right of entry clause in the Dunlop Foams enterprise agreement 
as an “invitation” by the employer for union officials to enter the employer’s 
premises, and wrong to decide that the clause was lawful.

The Full Bench decision should stop unions continuing their former practice of 
trying to circumvent the requirements of the FW Act by characterising right of 
entry clauses in agreements as invitations by the employer to enter.

The right of entry and unlawful term provisions of the FW Act were the subject of 
extensive discussion and debate between the Government, Ai Group and unions 
during the development of the legislation. A balance was struck between the 
competing interests and the Full Bench decision preserves that balance. 

The Federal Government intervened in the appeal proceedings and supported the 
overturning of Ryan C’s decision. 

Flexibility terms in agreements

There has been a great deal of media commentary about flexibility terms, which all 
enterprise agreements made under the FW Act are required to contain.

The concept of flexibility terms arose from the debate, prior to the last Federal 
Election, about Labor’s policy to abolish Australian Workplace Agreements. Prior 
to the Election, Labor gave a commitment that all modern awards and all new 
enterprise agreements would be required to contain a flexibility term which 
allowed individual employees and their employer to agree on arrangements which 
depart from those in the award or enterprise agreement, subject to the employee 
being better off overall.

The Act requires that all agreements must include a flexibility term, and sets out 
a number of requirements that all flexibility terms must meet. Negotiating parties 
are permitted to agree upon their own flexibility term provided that it meets the 
legislative requirements. 

If an enterprise agreement does not contain a flexibility term, a model flexibility 
term in the Fair Work Regulations is taken to be a term of the agreement. The 
model term specifies that the employer and the employee can agree to vary 
enterprise agreement provisions in the following five areas: arrangements for when 
work is performed; overtime rates; penalty rates; allowances and leave loading.

The unions oppose the concept of flexibility terms and are endeavouring to secure 
clauses in enterprise agreements which have the effect of providing no, or very 
limited, flexibility.
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TriMas Case

Ai Group intervened in a Full Bench Review, initiated by the Minister for 
Employment and Workplace Relations, of a decision of Commissioner John Ryan16 
in a case involving Ai Group Member TriMas Corporation. Consistent with the 
Government, Ai Group argued that Ryan C got it wrong in deciding that Individual 
Flexibility Arrangements (IFAs) entered into in accordance with flexibility terms in 
enterprise agreements, cannot vary the terms of an agreement.
On 19 May 2010, the Full Bench of FWA overturned17 Commissioner Ryan’s decision.

In overturning, the decision, the Full Bench confirmed that the operation of a term 
of an enterprise agreement can be varied by an individual flexibility arrangement so 
as to alter the legal rights of the employer and employee parties to the arrangement. 
The Full Bench’s decision preserves the flexibility for employers and individual 
employees to reach agreement on arrangements which suit their needs. 

The Explanatory Memorandum for the Fair Work Bill gives the example of an 
enterprise agreement with a spread of hours between 8am and 6pm, with hours 
outside of the spread attracting penalty rates. An employee named Josh wishes to 
start at 7.30am and finish earlier on two nights of the week so that he can coach 
a children’s football team in the afternoon. In this example, an IFA is entered into 
varying the terms of the agreement relating to hours of work and penalty rates, as 
they apply to Josh, allowing Josh to start at 7.30am without penalty rates.

BETTER OFF OVERALL TEST

Some FWA members have taken an extremely detailed and inflexible approach in 
applying the Better Off Overall Test (BOOT) or the No Disadvantage Test (which 
applied to agreements made before 1 January 2010).

As reported earlier, at the time of writing, a Full Bench had overturned the decision 
of McKenna C18 to reject an enterprise agreement applicable to McDonalds 
Restaurants, a large number of franchisees and 80,000 employees and had 
approved the agreement. However, the Full Bench had not handed down the 
grounds and reasons for its decision. 

Ai Group intervened in the case due to its concern that most employers who 
negotiate an enterprise agreement would not be able to meet the extremely 
onerous procedural requirements and approach to applying the no disadvantage 
test which had been adopted by McKenna C.

It is hoped that the Full Bench decision will lead to more consistency regarding the 
procedural requirements of the Fair Work Act and the adoption of a practical and 
sensible approach by all FWA members when applying the BOOT.

16    [2010] FWAA 1485.

17    [2010] FWAFB 3552.

18    [2010] FWA 1347.
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“Preferred hours” clauses

FWA has refused to approve a number of enterprise agreements which gave 
employees the option of nominating “preferred working hours” in return for giving 
up penalty rates,19 finding that such agreements fail the No Disadvantage Test. 

In January, Commissioner Greg Smith declined to approve an agreement applicable 
to Bupa Care20, containing a clause under which an employee could request to 
work additional hours due to personal circumstances (including family and/or carer’s 
responsibilities and/or financial circumstances). The employee would advise the employer 
in writing of the additional hours which he or she wishes to work, and the employer 
would endeavour to roster the employee as requested. Importantly, where such additional 
hours were worked, ordinary rates rather than overtime rates would apply. If the employer 
requested the employee to work the additional hours, then overtime rates would apply. 
The employee had the ability to change or cease the preferred hours arrangement.

Commissioner Smith concluded that for the arrangement to be acceptable, it relied 
on the subjective belief of the individual employee rather than the objective testing 
of the award against the agreement. Commissioner Smith concluded that such 
an approach undermined the safety net fixed by awards and had the potential to 
undermine the National Employment Standards (NES). 

On appeal, a Full Bench supported Smith C’s view that the No Disadvantage Test 
is an objective test which requires a comparison of the provisions in the relevant 
award and the provisions in the agreement. The Full Bench rejected the employers’ 
submissions that the preferences of employees for particular work patterns should 
be taken into account in applying the test. 

Notwithstanding the views of the Full Bench, the decision of Smith C was overturned 
on appeal as the Commissioner failed to consider a written undertaking that BUPA 
Care was prepared to give to overcome FWA’s concerns about the “preferred hours” 
clause in the agreement.

UNDERTAKINGS

Section 190 of the FW Act gives FWA the ability to approve an enterprise 
agreement despite the fact that the approval requirements in ss.186 and 187 
of the Act have not been met (eg. the agreement does not pass the Better Off 
Overall Test) if the employers covered by the agreement gives an undertaking that 
addresses the FWA Member’s concerns.

FWA may only accept a written undertaking if it is satisfied that doing so is not 
likely to cause financial detriment to any employee covered by the agreement, or 
result in substantial changes to the agreement.

19    Bupa Care Services [2010] FWA 16 (5 January 2010) and Bendy Q t/a Jamaica Blue Knox City & ors [2009] FWA 1869 (22 December 2009). 

20    Bupa Care Services Pty Ltd [2010] FWA 16
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As set out above, in the BUPA Care appeal decision, the Full Bench held that FWA 
Members must consider undertakings that are offered by employers during the 
approval proceedings, before rejecting an agreement.

Undertakings are being used very extensively by FWA and Ai Group is concerned at 
the lack of detail which some FWA Members are including in their decisions about 
what undertakings they are seeking from employers and what undertakings are 
given. This makes it very difficult to monitor developments and take action where 
FWA Members are not applying the provisions of the Act correctly or are pressuring 
employers to give undertakings.

There has been little focus so far in FWA decisions about the meaning of the phrase 
“substantial changes to the agreement” (as referred to in s.190 and mentioned 
above). In Ai Group’s view some of the undertakings which particular FWA Members 
are insisting upon do constitute substantial changes to the agreement.

Ai Group has taken up its concerns about developments in this area with FWA and 
the Government.

disclosURE OF RELEVANT information 

One of the good faith bargaining requirements under the FW Act is “disclosing 
relevant information (other than confidential or commercially sensitive information) 
in a timely manner”.

Since the FW Act came into operation, some unions have requested a very 
extensive amount of financial and other information on the premise that this is 
required by the Act. These unreasonable union claims have largely been roundly 
rejected by employers.

To date, there have been few FWA decisions on the good faith bargaining requirement 
to disclose information.

In Alphington Aged Care and Sisters of St Joseph21, Commissioner Whelan decided that:

“[26] Section 228(1)(b) refers to bargaining representatives being 
required to disclose relevant information in a timely manner. A 
decision to put an agreement directly to employees while ostensibly 
still bargaining with a bargaining representative, representing at least 
some of them, appears to me to be relevant information which was 
not disclosed at all to the union”.

In a case involving meatworkers at Woolworths supermarkets, the AMIEU sought 
an order under s.590 of the FW Act requiring that the company provide copies 

21    [2009] FWA 301.
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of confidential notes taken during the enterprise agreement negotiations. SDP 
Richards refused to grant the order22. The decision was upheld on appeal23 

In a September 2009 decision24, Commissioner Thatcher of FWA rejected an 
application by Total Marine Services for a bargaining order requiring that the MUA 
provide relevant information in accordance with s.228(1)(b) of the Act, in the form 
of written details on each of the 119 items in its log of claims. The Commissioner 
rejected the company’s application and held that “Written detail …..in respect of 
each of the 119 items seems excessive and oppressive”. 

See also the decision of Commissioner Smith in the Commonwealth Bank case, as 
reported below in the section dealing with unilateral pay offers.

Introduction of changes during a period when bargaining  
is occurring

In a case involving Coca-Cola Amatil, the Liquor, Hospitality and Miscellaneous Union 
(LHMU) argued that the company was engaging in capricious or unfair conduct by 
restructuring its Syrup Room while bargaining was taking place, and hence was 
not complying with the good faith bargaining requirements. The union sought a 
bargaining order preventing the company from implementing the restructuring 
proposal until the conclusion of the enterprise agreement negotiations.

In a 31 August decision25, O’Callaghan SDP refused to grant the order and held that:

n	 The company’s actions and consultation process relating to the Syrup Room 
restructuring complied with the relevant award and the Act; and

n	 The company’s actions did not breach the good faith bargaining requirements. 

“Direct dealing” with employees

Unions from time to time have objected to employers speaking to their employees 
about bargaining issues, during periods when bargaining is occurring. Employers 
typically and understandably hold the view that they have every right to 
communicate with their employees about bargaining issues, provided that no 
coercion is involved. This issue has received some attention in FWA cases26.

In LHMU v Mingara Recreation Club ([2009] FWA 1442), Vice President Watson of 
FWA dismissed an application by the union for an order requiring the employer 

22    B2009/10670.

23    [2010] FWAFB 1625.

24    Total Marine Services v MUA, [2009] FWA 290, 16 Sept 09, Thatcher C.

25    LHMU v Coca-Cola Amatil [2009] FWA153, SDP O’Callaghan, 31 August 2009

26    �Also, see the decision of Cloghan C in LHMU v Hall and Prior Aged Care [2010] FWA 1065 at para [35] and [36], the decision of Whelan C in AMWU v HJ Heinz [2009] FWA 322 and the decision of SDP 

Richards in QNU v Lourdes Home Hostel ([2009] FWA 1553, all of which support the view that an employer is entitled to communicate with its employees during bargaining.
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to invite the union to any meeting held to discuss the enterprise agreement 
negotiations with employees. The Vice President said:

“[18] In my view, communicating with staff is good management 
practice. If such communications are not accompanied by a refusal to 
meet and communicate with a bargaining representative, then in my view 
there is no breach of the good faith bargaining requirements of the Act. 

[19] The obligations under the Act relate to genuine recognition and 
genuine bargaining activities with other bargaining representatives. 
They do not preclude concurrent communication and discussions with 
the employees who may be requested to approve the agreement. 
In my view, an employer is free to meet with its employees to 
discuss employment issues, including matters relevant to enterprise 
bargaining in the absence of bargaining representatives. Widespread 
communication is to be encouraged – not regulated, diminished or 
monopolised.”

On 5 May, a Full Bench of FWA handed down an important decision rejecting a 
CFMEU appeal against a decision of Commissioner Roberts relating to Tahmoor 
Coal. Citing the Mingara decision, Roberts C refused an application by the 
CFMEU27 for a bargaining order which would have prevented the company 
communicating with its employees about bargaining matters and preventing it 
from holding a ballot to approve a proposed agreement.

After lengthy negotiations with the CFMEU the company held meetings with 
employees to discuss its bargaining position, sent materials to each employee’s home, 
and organised a ballot to approve a draft agreement proposed by the company. 

The Full Bench dismissed the union’s appeal28, and concluded that:

[29]…….In the circumstances of this case holding the employee 
meetings and sending material to the employees’ homes was not 
capricious or unfair conduct that undermined freedom of association 
or collective bargaining.

Paid mass meetings of employees 

In a decision dated 22 October 2009, Kaufman SDP of FWA rejected an LHMU 
application for a bargaining order29. The order was sought against Fosters on the 
basis of an assertion that the company had engaged in capricious or unfair conduct 
because it had refused to allow two further paid mass meetings of employees. The 
company had already allowed three paid mass meetings this year.

27    [2010] FWA 942.

28    [2010] FWAFB 3510.

29    [2009] FWA 750.
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In rejecting the union’s application, Kaufman SDP made the following comments:

“[20] In my view FWA should be slow to interfere in the legitimate 
tactics undertaken by parties during the bargaining process unless 
an applicant for a bargaining order has demonstrated that there are 
sound reasons for so doing. There needs to be satisfaction that the 
good faith bargaining requirements are not being met. An order 
under s.230 is discretionary and may only be made if FWA is satisfied 
that it is reasonable in all the circumstances to make the order. 

[21] In the circumstances of this case, Fosters did not breach the good 
faith bargaining requirements of s.228. More particularly, it refrained 
from capricious or unfair conduct that undermines freedom of 
association or collective bargaining. In refusing to allow meetings that 
had as one of their purposes consideration of authorizing the potential 
taking of industrial action against it, Fosters cannot be criticised.”

UNILATERAL PAY OFFERS BY EMPLOYERS DURING BARGAINING

In an April 2010 decision, Commissioner Smith of FWA made a bargaining order 
against the Commonwealth Bank (CBA) after finding it had not acted in “good 
faith” because it awarded unilateral pay increases to its employees while at the 
same time refusing to put a pay offer on the table in negotiations with the FSU. 
Since its last collective agreement expired in 2002, CBA had paid wage increases to 
employees without the involvement of the Finance Sector Union (FSU).

Commissioner Smith decided that FWA should only intervene in a limited way in 
the negotiations and that it was appropriate “..to take a small step, with limited 
intervention, and to make an order that CBA advise the employees bargaining 
representatives within 24 hours of any decision which changes its position of not 
considering increasing wages to employees.”

In deciding to reject the FSU’s proposed order requiring CBA to put a wages offer 
on the table, Commissioner Smith cited paragraph [20] of Kaufman SDP’s Foster’s 
decision, as reproduced above:

Pleasingly, in his decision, Smith C rejected the attempts by the union to rely upon 
US National Labour Relations Board (NLRB) authorities, commenting that:

“[58] To begin I have decided not to deal with the authorities from 
the NLRB in relation to bargaining in good faith. As it will be seen, this 
is a matter which I believe is of relatively short compass. Further, there 
are a number of extra factors which may bear upon the establishment 
of the US jurisprudence in relation to good faith bargaining, including 
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the establishment of exclusive bargaining rights, which do not find 
legislative parallels in Australia.”

orders to delay ballots to approve agreements

FWA has issued bargaining orders on a number of occasions preventing an employer 
proceeding with a scheduled vote of employees to approve the terms of a proposed 
enterprise agreement and ordering additional meetings with relevant unions. The Act 
gives FWA the power to make a bargaining order if an employer is not meeting the 
good faith bargaining requirements. However, this power is subject to s.255 of the 
Act which states that FWA cannot make an order that “requires or has the effect of 
requiring…..an employee to approve, or not approve, a proposed agreement”.

FWA’s powers to issue a bargaining order delaying a scheduled ballot of employees 
to approve an agreement were considered in detail by Vice President Watson in an 
11 September 2009 decision30. The Vice President held that:

n	 “Whether a particular order is contrary to s.255 depends on the nature of the 
order, and the effect of the order in the circumstances of the case”.

n	 “…an order that delays a vote, provided it be only for a short time and does 
not in substance deny employees the opportunity to vote for an agreement, is 
not precluded by s.255”. 

n	 “In a given case the facts will need to be considered to determine whether 
intervention of this nature by deferring a vote has the effect precluded by s.255”.

Prior to the VP Watson’s decision, three members of FWA, in separate decisions, 
had decided that they had the power to order that scheduled votes of employees 
to approve an agreement not proceed, on the basis that the good faith bargaining 
requirements had not been met31.

On 12 February 2010, Commissioner Roberts refused a CFMEU application for 
a bargaining order cancelling or delaying a ballot to approve an agreement 
applicable to Tahmoor Coal32. Prior to deciding to seek the approval of the 
employees for a proposed enterprise agreement, the company had a large number 
of meetings with the CFMEU.

In refusing the CFMEU’s application, Roberts C said:

“[53] In National Union of Workers v CHEP Australia Limited (CHEP), 
Vice President Watson considered s.255 of the Act in this context. 
I respectfully agree with his observation that an order to defer or 
cancel a ballot could be construed to require employees not to 

30    NUW v CHEP, [2009] FWA 202, 11 Sept 09, VP Watson.

31    �29 July 2009 - SDP Richards re. Queensland Tertiary Admissions Centre; 4 August 2009, SDP Watson re. Abigroup Constructions; and 10 August 2009, C Whelan re. Defries Industries. See also the decision 

of Cloghan C in LHMU v Hall and Prior Aged Care [2010] FWA 1065 where the union’s application for an order was refused.

32    [2010] FWA 942.
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approve an agreement and therefore not be compliance with the Act. 
Like Vice President Watson in CHEP, I am unable to reach a concluded 
view on that question. However, in the circumstances of this case, I 
am not prepared to make an order which would cancel or defer the 
proposed ballot.”

[54] Ultimately, section 172(2)(a) of the Act makes it clear that 
enterprise agreements are entered into between an employer and 
its employees. In the current context, I agree with Tahmoor that 
negotiations for an enterprise agreement have reached a stalemate, 
or using Tahmoor’s words: ‘an impasse’….”

On 5 May 2010 a Full Bench dismissed33 the CFMEU’s appeal against Roberts C’s 
decision. The Full Bench also said:

“[30] We deal now with the ballot of employees. Although there 
may be circumstances in which the conduct of a ballot without the 
agreement of other bargaining agents constitutes a breach of the 
good faith bargaining requirements, it will not always be so. There is 
no absolute requirement for the agreement of the bargaining agents 
prior to the conduct of a ballot……we are satisfied that in arranging 
to put its proposed agreement to the employees in a ballot, Tahmoor 
was not acting capriciously or unfairly in the circumstances prevailing 
at the time.”

Majority support determinations

Under the FW Act, FWA can satisfy itself that the majority of the relevant group of 
employees support the negotiation of a collective agreement “using any method 
FWA considers appropriate”.

In a number of early decisions, FWA ordered a secret ballot34 to ascertain whether 
the majority of the relevant group of employees supported collective bargaining 
but it is worrying that FWA appears to be increasingly reluctant to order a secret 
ballot and increasingly inclined to accept petitions organised by unions35. 

Ai Group believes that the only valid method of ensuring majority support is a 
secret ballot because petitions organised by unions may not provide an accurate 
assessment due to pressure being potentially exerted on employees to sign 
(by union officials and/or other employees) and due to potential irregularities. 
Unfortunately, Ai Group’s view is apparently not shared by FWA.

33    [2010] FWAFB 3510.

34    For example see [2009] FWA 125 re. Cochlear

35    �The following decisions highlight this point. In all cases the validity of the unions’ petition was challenged by the employer: Kennon Auto [2009] FWA 1377; Xstrata’s Glendell Coal Mine [2009] FWA 1682; 

Mammoet Pty Ltd [2009] FWA 1945; MSS security [2010] FWA 314; Bluescope’s Arndell Park site [2010] FWA 874.
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Various FWA decisions have shed light on some relevant issues relating to majority 
support determinations.

In ASU v Regent Taxis, Richards SDP held that the relevant time to count the 
number of employees, for the purpose of determining whether there is majority 
support, is the time when FWA makes the determination.36

In LHMU v Coca-Cola37, a Full Bench said: “The scheme of the Act does not 
envisage a role for a majority support determination in determining the scope of 
bargaining or the scope of an agreement”.

In NUW v CMC Coil Steels Pty Ltd38, Kaufman SDP issued a majority support 
determination sought by the NUW despite the employer’s argument that the union 
was pursuing non-permitted and unlawful content. 

Employers need to be very careful in initiating bargaining or agreeing to bargain, 
as once they have done so the good faith bargaining requirements apply regardless 
of whether the majority of employees support collective bargaining.

In a case involving Coca-Cola Amatil39, O’Callaghan SDP rejected an LHMU 
application for a Majority Support Determination on the basis that the employer 
had already initiated bargaining for an agreement. The decision was upheld by a 
Full Bench on appeal.40

It is noteworthy that the FW Act only permits bargaining representatives of 
employees to apply for a Majority Support Determination, not employers. An 
employer does not need to have the right to seek a majority support determination 
as an employer can simply ask for collective bargaining to take place at any time 
and the good faith bargaining requirements will apply.

SCOPE ORDERS

On 14 April an important decision was handed down by a Full Bench41 relating to 
the provisions of the FW Act which give FWA the power to issue a scope order 
setting out the scope of bargaining obligations.

The case involved the Metropolitan Fire and Emergency Services Board and 
the UFUA. The union sought a scope order requiring the Board to negotiate a 
single agreement covering operational staff, middle management and senior 
management. The Board sought three separate scope orders enabling the Board to 

36    [2009] FWA 1642. See also NUW v CMC Coil Steels Pty Ltd [2010] FWA 410 where SDP Kaufman said that he agreed with SDP Richards decision in Regent Taxis.

37    [2009] FWAFB 668.

38    [2010] FWA 410.

39    LHMU v Coca-Cola Amatil [2009] FWA 101, 19 August 2009.

40    [2009] FWAFB 668.

41    [2010] FWAFB 3009.
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negotiate separately with operational staff, middle managers (Commanders) and 
senior managers (Assistant Chief Fire Officers – one rank down from the top rank 
of Chief Fire Officer). Unlike most private sector enterprise agreements, the Board’s 
previous agreements covered some levels of management.

Ai Group and the ACTU intervened in the proceedings. The ACTU and the UFUA 
argued that the views of employees should be paramount in deciding upon the scope 
of bargaining. This position was strongly opposed by Ai Group as well as the Board.

The Full Bench rejected the unions’ position that the views of employees should be 
paramount. The Bench acknowledged that the employees’ views were significant 
given that the FW Act encourages freedom of association and collective bargaining 
but commented that:

“It must be said, however, that while weight should be given to 
the views of the employees potentially affected, it may be that a 
proper consideration of the matters specified in ss.238(4) and (4A) 
in a particular case may make it appropriate to make a scope order 
contrary to the views of the employees potentially affected”

The Full Bench granted the scope order sought by the Board which will enable 
the organisation to negotiate separately with operational employees, middle 
management and senior management. The Full Bench made the following relevant 
comments about the different interests of employees and senior managers:

“[67] The MFESB relied in particular on what it alleged to be a conflict 
of interest between management employees and those whom they 
manage. Speaking generally there can be no doubt that such a 
conflict exists. To some extent the workplace relations system is based 
on the potential for conflict between employers and employees. In a 
world of corporations the employee manager stands in the shoes of 
the employer for many purposes including dispute prevention and 
resolution and the negotiation of terms and conditions of employment. 
We accept the potential for an entrenched conflict of interest to 
arise based on managerial responsibility if agreement coverage of 
operational employees extends into the senior management ranks. 
We recognise the potential for such conflict to arise even at the lower 
levels of management but we have in mind conflicts of interest of a 
more substantial character arising at senior management levels. We 
also have no doubt that conflict of interest considerations may be 
relevant in deciding whether the making of an order would promote 
the fair and efficient conduct of bargaining, whether the group was 
fairly chosen and whether it is reasonable to make an order.” 
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In a number of decisions42, FWA has refused to issue a scope order because it was 
not convinced that the order would “promote the fair and efficient conduct of 
bargaining”, amongst other reasons. One of these decisions (AMIEU v Woolworths) 
was upheld by a Full Bench on appeal43.

The issue of whether or not a union can be held to be “genuinely trying to reach 
agreement” if the scope of the proposed agreement is contested has been the 
subject of three Full Bench decisions44. In the latest of these decisions (Stuartholme 
School and Others), the Full Bench held that “the mere fact that a bargaining 
representative puts scope in issue does not mean the bargaining representative is 
not genuinely trying to reach an agreement.”

THE REQUIREMENT TO BE “GENUINELY TRYING TO REACH AGREEMENT” 
WHEN AN APPLICATION IS MADE FOR A PROTECTED ACTION BALLOT ORDER

It is a requirement of the FW Act that a union must be “genuinely trying to reach 
agreement” in order for industrial action to be protected45. Further, in order for FWA 
to make a protected action ballot order, it must be satisfied that each applicant “has 
been, and is, genuinely trying to reach an agreement with the employer”46. 

As set out in the early section relating to permitted matters, it is now well-
established that a union is not “genuinely trying to reach agreement” if it is 
pursuing a substantive term of an enterprise agreement which is not about a 
permitted matter.

The right to “hard bargain”

A number of decisions of the Australian Industrial Relations Commission over the 
years have referred to the right of a party to engage in “hard bargaining”47.

In a case involving office supplies company ACCO, Commissioner Thatcher of FWA 
was called upon to determine whether the NUW had “genuinely tried to reach 
agreement” before taking industrial action.48 During the enterprise agreement 
negotiations, the company sought to remove the existing RDO system and the 
NUW was not prepared to agree. Following discussions between the parties, the 
NUW applied to FWA for a protected action ballot. ACCO opposed the ballot 
order on the basis that the union’s inflexible stance on the RDO issue constituted a 
failure to genuinely try to reach agreement. Commissioner Thatcher held that the 
NUW was genuinely trying to reach agreement. He said:

42    �AMIEU v Woolworths Ltd [2009] FWA 849, SDP Richards, 16 November 2009; LHMU v Coca-Cola Amatil [2009] FWA 818, 26 October 2009, SDP O’Callaghan; Clarence Coal Pty Ltd [2009] FWA 462, C 

Roberts, 30 September 2009

43    [2009] FWA 849.v

44    Ford v CEPU, APESMA and AMWU [2009] FWAFB 1240; LHMU v Coca-Cola [2009] FWAFB 668; and Stuartholme School and Others [2010] FWAFB 171 (Giudice J, Hamberger SDP and Spencer C).

45    S.413(3)

46    S.443(1)

47    For example, see the ABC Case, Print L4605, 31 August 1994; and Re Australian, Rail, Tram and Bus Industry Union, Print L5622, 30 September 1994

48    NUW v ACCO [2009] FWA 226, 7 September 2009
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“[23]…..Whilst negotiations may have reached an impasse on the 
RDO issue, by not bending to ACCO’s position and maintaining its 
opposition to the removal of RDOs, the NUW is merely engaging in 
hard bargaining. Hard bargaining is not the same as not genuinely 
trying to reach an agreement.” 

Whilst the employer was not successful in this case, the principle confirmed by 
Commissioner Thatcher was that employers have the right to engage in “hard 
bargaining” and cannot be forced by FWA to make concessions. This is a vital 
element of the FW Act which Ai Group worked hard to achieve during the 
development of the legislation. 

“Hard bargaining” is not the same thing as pattern bargaining. Employees do 
not have the right to refuse to negotiate over the terms of a pattern agreement 
and take industrial action in pursuit of their position. Employees and unions 
mustdemonstrate a preparedness to bargain for an agreement which takes into 
account the individual circumstances of the relevant employer.

The need to explain and discuss bargaining claims

The requirement that a union be “genuinely trying to reach agreement” before 
taking industrial action raises the question of whether industrial action needs to be 
a last resort.

In a lengthy decision of 1 September 2009, Commissioner Thatcher of FWA 
considered this argument in a case involving Total Marine Services Pty Ltd49 and 
held that the union was genuinely trying to reach agreement. The company 
appealed against C Thatcher’s decision and argued that the parties needed to be a 
long way down the bargaining track before industrial action could be taken. In the 
appeal decision50, the Full Bench concluded that Commissioner Thatcher had erred 
in finding that the union had genuinely tried to reach agreement. It was held that 
the concept of genuinely trying to reach an agreement “involves a finding of fact 
applied by reference to the circumstances of the particular negotiation”. The Full 
Bench stated:
 

“[32] We agree that it is not appropriate or possible to establish rigid 
rules for the required point of negotiations that must be reached. 
All the relevant circumstances must be assessed to establish whether 
the applicant has met the test or not. This will frequently involve 
considering the extent of progress in negotiations and the steps 
taken in order to try and reach an agreement. At the very least one 
would normally expect the applicant to be able to demonstrate that 
it has clearly articulated the major items it is seeking for inclusion 

49    MUA v Total Marine Services, [2009] FWA 187, 1 Sept 09, Thatcher C.

50    Total Marine Services Pty Ltd v MUA [2009 FWAFB 368, 9 October 2009, VP Watson, SDP Hamberger and C Roberts.
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in the agreement, and to have provided a considered response 
to any demands made by the other side. Premature applications, 
where sufficient steps have not been taken to satisfy the test that 
the applicant has genuinely tried to reach an agreement, cannot be 
granted.” (Emphasis added)

There had been limited face to face meetings and limited articulation of many of the 
claims, including the wage claim which had not been specified. The Full Bench said:

 
“[36] …… Many items were only set out in a list of headings and 
were not explained or discussed. The wage claim had not been 
specified. There is nothing to suggest that in taking the steps 
that it did, the MUA was other than genuine. Nevertheless, in our 
view it cannot be said in these circumstances that the MUA had 
genuinely tried to reach an agreement. The steps it had taken were 
preparatory to developing an agreement but in our view insufficient 
to satisfy the test its application needed to meet. The error made by 
the Commissioner involves both a mistake of fact and an error of 
principle.” (Emphasis added).

 
This decision is authority for the view that if a party includes an item on a list of 
bargaining claims, it needs to explain and discuss the item applying for a ballot order. 

Relationship between “good faith bargaining” and “genuinely trying to 
reach agreement”

Over the years a number of Australian Industrial Relations Commission and 
Federal Court decisions have held that the concept of “genuinely trying to reach 
agreement” includes the concept of “bargaining in good faith”51. Accordingly, it 
is open for an employer to argue in proceedings relating to a union application for 
a protected action ballot that industrial action cannot be taken until the relevant 
employees and unions have met the good faith bargaining requirements of the 
FW Act. In the 1 September 2009 decision relating to Total Marine Services Pty Ltd 
(as referred to above), this issue was considered by Commissioner Thatcher52. The 
Commissioner held that:

n	 “Without doubt there is a close relationship between genuinely trying to reach 
agreement and bargaining in good faith”;

n	 In considering whether a party is genuinely trying to reach agreement it is 
relevant to take into account whether the relevant union is meeting the good 
faith bargaining requirements of the Act;

n	 The assessment of whether a bargaining representative is genuinely trying to 
reach agreement is not limited to an assessment of whether the representative 
is complying with the good faith bargaining requirements of the Act.

51    For example, see AMIEU v G & K O’Connor Pty Ltd (1999) FCA 310.

52    MUA v Total Marine Services, [2009] FWA 187, 1 Sept 09, Thatcher C.
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The decision was subsequently overturned on appeal for different reasons, as set 
out in the previous section. The above views about the relationship between the 
good faith bargaining requirements and the concept of “genuinely trying to reach 
agreement” were not overturned by the Full Bench in the appeal proceedings.

This issue was considered again in a case involving the TWU. After analysing the 
unions’ bargaining conduct, Senior Deputy President Hamberger decided53 that the 
union was genuinely trying to reach agreement. His Honour said:

“[26] While there is a relationship between ‘genuinely trying to reach 
an agreement’ and ‘bargaining in good faith’ it would be wrong 
simply to conflate the two terms. Even if I had found that the TWU 
was not bargaining in good faith – something I have not done – that 
would not necessarily mean that the TWU was not genuinely trying 
to make an agreement. Indeed the Explanatory Memorandum to the 
Fair Work Bill 2008 states, when dealing with the ‘genuinely trying to 
reach an agreement’ expression in s.413 (Common requirements that 
apply to industrial action to be protected industrial action): 

	 “…The question whether a person is genuinely trying to 
reach an agreement requires a subjective assessment of the 
actual intention of the person and the overall circumstances. 
It is not limited to an assessment of whether the person is 
complying with the good faith bargaining requirements”.

PATTERN BARGAINING

Prior to the introduction of the former laws, union pattern bargaining campaigns 
were a major problem in the manufacturing, construction, transport and other 
industries. As a result of Ai Group’s strong representations, the FW Act continues 
to outlaw industrial action in pursuit of pattern bargaining.

In a 19 August 2009 decision involving the University of Queensland54, SDP 
Richards of FWA held that the definition of pattern bargaining in the FW Act is 
not significantly different to the definition in the Workplace Relations Act. This is 
consistent with Ai Group’s interpretation.

In a 13 August 2009 decision involving Tyco Australia55, O’Callaghan SDP accepted 
the company’s argument that under the anti-pattern bargaining provisions of the 
FW Act, the burden lies on the union to prove that it is genuinely trying to reach 
agreement and is not pattern bargaining.

53    TWU v CRT Group [2009] FWA 425, Hamberger SDP, 8 October 2009.

54    NTU v University of QLD, [2009] FWA 90, 18 August 09, SDP Richards.

55    CEPU v Tyco Australia Pty Ltd t/a Wormald [2009] FWA 83.
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The 28 January 2010 decision of a full Bench of FWA in John Holland v AMWU56, 
is of concern to Ai Group. In this decision, the Full Bench highlighted the special 
definition of the expression “genuinely trying to reach an agreement” under the 
pattern bargaining laws in s.412 of the Act and the fact that s.412(5) states that 
such definition does not affect the meaning of the expression as used elsewhere in 
the Act. The Bench then concluded that:

“[39] We also find no implication in the terms of s.443(1)(b) that a 
bargaining representative engaged in pattern bargaining is thereby 
not genuinely trying to reach an agreement. ….. While there might 
be circumstances in which the terms of the pattern agreement 
sought are so much in conflict with the employer’s operations that 
the conclusion can be reached that the bargaining representative is 
not genuinely trying to reach an agreement, that conclusion would 
be reached without reference to or reliance on the terms of s.412. 

Accordingly, the Full Bench decided that there is no requirement on a union 
which applies for a protected action ballot to satisfy FWA that it is not pattern 
bargaining, as was a requirement under the Workplace Relations Act. The decision 
is disappointing. The decision means that, rather than pursuing arguments about 
pattern bargaining when a protected action ballot is applied for, employers will 
need to pursue arguments about pattern bargaining in proceedings at a later 
stage. Given that industrial action in pursuit of pattern bargaining is unlawful, 
employers are able to pursue a stop order or injunction if industrial action is “being 
engaged in, or is threatened, impending or probable”.

Ballot questions – Protected action ballots

Some unions have sought ballot orders with a ballot question asking the employees 
whether they support “one or more” of a list of different types of industrial action 
(eg. a ban on overtime, an indefinite strike, etc)

In two separate decisions given on the same day, inconsistent positions were 
adopted by Vice President Watson and Commission Thatcher on the wording of 
the same ballot question. 

In a case involving ACCO57, Watson VP held that the NUW must either ask 12 
separate questions to ascertain whether the employees support each of the 12 
listed types of industrial action, or alternatively, ask the employees if they support 
the taking of “all” 12 types of industrial action. On the same day, Commissioner 
Thatcher held that the NUW’s original ballot question met the requirements of the 
Act.58 Ai Group believes that VP Watson’s approach is the correct one.

56    [2010] FWAFB 526.

57    NUW v ACCO [2009] FWA 226, 7 September 2009

58    NUW v Fresh Exchange [2009] FWA 221.
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In John Holland v AMWU59, a Full Bench considered the validity of an AMWU 
application for a ballot order. The proposed question asked employees whether 
they supported the taking of “any and all protected industrial action against 
your employer which is authorised by this ballot, separately, concurrently and/
or consecutively”. Eight different types of industrial action were listed and the 
employees were required to give a Yes or No answer for each separate type. The 
Full Bench decided that the proposed question was valid.

SPECIFIED NATURE OF INDUSTRIAL ACTION

The provisions of the FW Act require that before employees engage in protected 
industrial action, a bargaining representative must give written notice of the action 
to the employer. The notice must specify the nature of the action and the day on 
which it will start. 

These provisions of the Act were focussed upon in a case involving Telstra. The 
CEPU had notified Telstra of the following proposed industrial action:

“The employee claim action will take the form of an unlimited 
number of indefinite stoppages of work by those CEPU members 
whose normal place of work is all States and Territories of Australia. 
The employee claim action will occur between the hours of 12.01am 
and 11.59pm on Wednesday 2 December, 2009.”

Telstra argued that the notice did not comply with requirements of the Act and 
that the term ‘indefinite stoppage’ was, by nature, too vague.

On 15 December 2009, in overturning an earlier decision of Vice President Lawler, 
a Full Bench of FWA stated60:

“As we have indicated, it is implicit that the description of the action 
contained in the notice should be sufficient to put the employer in 
a position to make reasonable preparations to deal with the effect 
of the industrial action. In order to prepare for all eventualities 
contemplated by the notice in this case, Telstra would have to plan on 
the basis that every CEPU member would be on strike for the whole 
of the day in question. Yet that is not what the notice says. Given 
the nature of Telstra’s operations some greater specification would 
be required. Indeed, on one view the notice conceals more than it 
reveals about the industrial action that will in fact occur.”

59    [2010] FWAFB 526.

60    [2009] FWAFB 1698
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SUSPENSION OF INDUSTRIAL ACTION FOR “COOLING OFF”

Section 425 of the FW Act gives FWA the power to suspend industrial action to 
allow for “cooling off”.

In mid-November 2009, O’Callaghan SDP accepted an application by Nyrstar Port 
Pirie Pty Ltd and ordered that the AWU, AMWU, CEPU and CFMEU lift their bans 
for a six day period (leading up to a scheduled FWA Conference) to allow the 
parties to cool off61.

SUSPENSION OR TERMINATION OF INDUSTRIAL ACTION –  
SIGNIFICANT ECONOMIC HARM TO THE EMPLOYER AND EMPLOYEES  
WHO ARE BARGAINING

Section 423 of the FW Act gives FWA the power to suspend or terminate industrial 
action in limited circumstances.

In a case involving Nyrstar Port Pirie Pty Ltd, which operates a silver, lead and 
zinc smelter in South Australia, the company sought an order under s.423 
suspending industrial action on the basis that union bans were threatening to 
cause significant harm.

SDP O’Callaghan rejected the application62 on the basis that industrial action had 
not been continuing for a “protracted period” (as required by s.423(6)(a)) and that 
he was not convinced that the dispute would not be “resolved in the foreseeable 
future” (as required by s.423(6)(b)).

As set out above, even though he rejected the company’s application under s.423, 
he ordered a cooling off period under s.425 of the FW Act.

SUSPENSION OR TERMINATION OF INDUSTRIAL ACTION AS A  
RESULT OF THREATENED DAMAGE TO THE ECONOMY OR THE WELFARE  
OF THE POPULATION

Some problems have arisen regarding applications to suspend or terminate 
industrial action, due to damage to the economy or the welfare of the population, 
under s.424 of the FW Act. Unlike the provisions of the Workplace Relations Act 
where “bargaining periods” were able to be suspended or terminated (which had 
the effect of deeming all further industrial action unlawful), unions have argued 
that the FW Act only permits the industrial action which is actually being taken 
when the application is heard by FWA to be suspended or terminated and that 
other forms of industrial action remain available63. 

61    [2009] FWA 1148.

62    [2009] FWA 1148.

63    See AMWU v Autoliv [2009] FWA 1104, Ambulance Victoria v LHMU [2009] FWA 44 and University of South Australia v NTEIU [2009] FWA 1535.
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This issue has been clarified in an important Full Bench decision of 14 April 2010:64 
National Tertiary Education Industry Union v University of South Australia. The Full 
Bench has confirmed that an order is able to be issued under s.424 suspending or 
terminating all industrial action. 

suspension of industrial action due to significant harm to a 
third party

On 30 June, Deputy President McCarthy accepted an application by Woodside 
under s.426 of the FW Act and suspended for 30 days industrial action by 
employees of a key contractor on Woodside’s Pluto Project. At the time of writing 
McCarthy DP had not yet handed down the reasons for his decision. 

CONCLUSION

After 12 months, the Fair Work system is still developing and it is too early to say 
what shape the laws will finally take.

Much depends on how the case law continues to develop. 

So far there have been few decisions of the Fair Work Division of the Federal Court 
and Federal Magistrates Court. These decisions will be particularly significant over 
the months and years ahead.

Ai Group will continue to monitor developments closely and to pursue legislative 
amendments if problems become apparent.

It is vital that Australia maintain a fair and productive workplace relations system 
which enables Australian employers to remain flexible and globally competitive.

64    [2010] FWAFB 1014, J Boulton, DP Ives and C Gay.
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